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In the District Court of the United States for the 
Eastern District of Washington, Southern Di- 


vision 
No. 835 
HARRY JONES, 
Plaintiff, 
VS. . 
UNITED STATES OF AMERICA, 
Defendant. 
COMPLAINT 


Comes now the plaintiff and for cause of action 
alleges as follows, to wit: 


iL. 
This action arises under Title 28, United States 
Code, Section 1346 (a) (1) and 1402 (a) as here- 
inafter more fully appears. 


Z, 

That the plaintiff, Harry Jones, for the calendar 
year 1946 executed an income tax return and paid 
the income tax due thereunder as said return was 
completed in the amount of $1,526.54. That said xre- 
turn was prepared and mailed to the Collector of 
Tnternal Revenue at Tacoma, Washington, on Janu- 
arv 13, 1947. That thereafter, on or about January 
15, 1947, plaintiff executed and mailed unto the Col- 
lector of Internal Revenue at Tacoma, Washington, 
an amended return and claim for refund for the 
yeason that of said total tax paid the sum of $1,- 
082.54 was erroneously paid to and collected by 


4 Flarry Jones vs. 


the Collector of Internal Revenue at Tacoma, Wash- 
ington. That thereafter, on or about the 8th day of 
October, 1951, plaintiff mailed unto the Collector of 
Internal Revenue at Tacoma, Washington, an 
amended claim for refund for the reason that the 
original claim had been erroneously executed. 


3. 

That more than six months have passed since the 
filing of the above claims and plaintiff has been ad- 
vised of no action on said claims. 

Wherefore, plaintiff prays for judgment against 
the defendant in the sum of $1,082.54, together with 
interest thereon at the rate of six per cent per 
annum from January 13, 1947, until paid, together 
with plaintiff’s costs and disbursements herein in- 
eurred and for such other and further relief as to 
the Court may seem proper. 


McGREGOR & HALSTEAD, 
VELIKANJE & VELIKANJE 


/s/ JOHN 8S. MOORE, JR., 
Attorneys for Plaintiff. 


[Endorsed]: Filed July 24, 1953. 


[Title of District Court and Cause. ] 


ANSWER 
Defendant admits, denies and alleges as follows: 


1. Admits paragraph 1 of the complaint but 
alleges that this Court lacks jurisdiction of this 
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cause of action because no claim for refund was 
timely filed pursuant to Section 322(b) of the In- 
ternal Revenue Code and as required by Section 
3772(a) of the Internal Revenue Code. 


2. Denies paragraph 2 of the complaint except 
admits: 

(a) plaintiff. Harry Jones, for the calendar 
year 1946 executed an income tax return and 
paid the income tax shown thereon in the 
amount of $1,526.54, on or about January 13, 
1947, to the Collector of Internal Revenue at 
Tacoma, Washington. 


(b) plaintiff, Harry Jones filed what pur- 
ported to be a claim for refund on or about 
October 10, 1951, with the Collector of Internal 
Revenue at Tacoma, Washington. 


3. Denies paragraph 3 of the complaint except 
admits that more than six months has passed since 
the filing of what purported to be a claim for re- 
fund as referred to in paragraph 2(b) above. 


And as Further Defense defendant alleges that 
this Court lacks jurisdiction of this cause of action 
because no claim for refund was filed by plaintiff 
within three years from the time the income tax 
return was filed or within two years from the time 
the tax was paid pursuant to Section 322(b) of the 
Internal Revenue Code. No claim for refund having 
been filed within the prescribed time limitation as 
required by Section 3772(a) of the Internal Reve- 
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nue Code, this action cannot be maintained by any 
court. 


Wherefore, defendant pravs that this action be 
disnussed with costs to go to the defendant. 


/s/ WILLIAM B. BANTZ, 
United States Attorney. 


[Endorsed]: Filed September 21, 1953. 


[Title of District Court and Cause. ] 


AFFIDAVIT OF HARRY JONES 


State of Washington, 
County of Benton—ss. 


Harry Jones, being first duly sworn, on oath de- 
proses and says: That he is the plaintiff in the above 
cause and is and has been at all times since prior to 
January 1, 1946, the husband of Carrie Jones; that 
during the year 1947 in the month of January, af- 
fiant delivered to one Louis H. Harrison at Prosser, 
Washington, a statement of affiant’s receipts and 
disbursements during the calendar year ending De- 
cember 31, 1946, in order that the said Louis H. 
Tlarrison could prepare a Federal Income Tax Re- 
turn for affiant and his wife, Carrie Jones, for said 
calendar vear; that the said Louis H. Harrison was 
at that time maintaining an office in Prosser, Wash- 
ington, as a public accountant, and holding himself 
out to the public as qualified to prepare Federal 
Income Tax Returns. That on or about the thir- 
teenth day of January, 1947, affiant and his said 


United States of America T 
wife, Carrie Jones, went to the office of Louis H. 
Harrison, at Prosser, Washington, and there re- 
eeived from the said Louis H. Harrison, the 
originals and copies of the Federal Income Tax 
Returns for the calendar year ending December 
31, 1946, which the said Louis H. Harrison had 
prepared for affiant and his said wife; that said 
returns consisted of one Form 1040 for affiant, 
one Form 1040 for affiant’s wife, Carrie Jones, and 
one Form 1040-F for affiant and his wife, showing 
their schedule of farm income and expenses for 
said period referred to. 


That on said date of January 13, 1947, affiant and 
his said wife, Carrie Jones, executed the Returns 
prepared by Louis H. Harrison, and inserted the two 
1040 Forms and the one 1040-F Form in an enve- 
lope, together with a check drawn by affiant in the 
amount of $38,195.58, made payable to the Treasurer 
of the United States, which envelope was securely 
sealed and addressed to the Collector of Internal 
Revenue at Tacoma, Washington. That affiant on 
said thirteenth day of January, 1947, thereafter 
mailed said envelope, postage prepaid at the United 
States Post Office at Prosser, Washington, That of 
said sum of $3,195.58 the sum of $1,526.54 was com- 
puted to be income tax for affiant and the sum of $1,- 
669.04 was computed to be the income tax due from 
offiant’s wife, Carrie Jones; that such income tax 
as computed on the separate returns, for affiant and 
his wife, Carrie Jones, was the result of the com- 
putation of gross income for affiant and his wife in 
the sum of $16,644.96. 
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That on or about the fifteenth day of January, 
1947, affiant at his home near Prosser, Washington, 
Was engaged in examining the carbon copies of the 
income tax returns executed by the said Louis H. 
Harrison for affiant and his wife for the calendar 
year ending December 31, 1946; that in such exami- 
nation affiant determined that the said Louis H. 
Harrison had made a mistake in the computation of 
the gross income for affiant and his said wife; that 
affiant thereupon visited the said Louis H. Harrison 
of Prosser, Washington, on or about the fifteenth 
day of January, 1947, and called to the attention of 
the said Louis H. Harrison the mistake 1 the com- 
putation of the gross income; that the said Louis H. 
Harrison thereupon agreed with affiant that a mis- 
take had been made and prepared ainended returns 
for affiant and his wife for said calendar year, by ex- 
ecuting an amended 1040 return for affiant and 
amended 1040-F for affiant and his wife, and an 
amended 1040 for affiant’s wife; that in addition, 
the said Louis H. Harrison prepared a claim for 
refund for affiant and a claim for refund for af- 
fiant’s wife; that following the preparation of these 
forms by the said Louis H. Harrison, affiant and 
his wife executed said amended returns and said 
claims by fixing their signatures thereto and affiant 
on or about the fifteenth day of January, 1947; 
placed the originals of the following instruments in 
an envelope securely sealed and addressed to the Col- 
lector of Internal Revenue, at Tacoma, Washineg- 
ton: One form 1040 on behalf of Carrie A. Jones, 
entitled an Amended Return, one form 1040 for 
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Harry Jones, entitled an Amended Return, and one 
form 1040-F, for Harry Jones and Carrie A. Jones, 
entitled an Amended Return, one claim for refund 
for the refunding of excess income tax paid for 
Harry Jones, one claim for refuud for exeess tax 
paid for Carrie A. Jones; that affiant mailed said 
envelope in which said instruments were placed at 
the United States Post Office at Prosser, Washing- 
ton, postage prepaid. That on or about the first day 
of January, 1951, affiant was discussing his over- 
pavinent of the tax with an employee of the Inter- 
nal Revenue Service, at the Office of the Internal 
Revenue Service at Yakima, Washington; that 
when affiant advised said employee that he had 
heard nothing upon his claim for refund and had 
not received any money back, said employee advised 
affiant that he should take some definite action; that 
affiant thereafter hired counsel to assist him in the 
matter and on or about the thirteenth day of Sep- 
tember, 1951, affiant signed an amended claim for 
refund prepared by his counsel of record in this 
matter, which claim for refund was filed in the Office 
of the Collector of Internal Revenue at Tacoma, 
Washington, on or about the eighth day of October, 
1951; that there are attached hereto and made a part 
hereof by reference, the following items relating to 
this Affidavit: 


1. Cancelled check executed by Harry G. Jones, 
dated January 13, 1947, in the amount of $3,195.58, 
payable to the order of Treasurer of the United 
States, which check is the original check issued by 
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affiant for the payment of the total federal income 
tax due for the calendar year ending December 
ol, 1946, under the computations in the original in- 
come tax returns prepared by Louis H. Harrison, 
and mailed on or about January 13, 1947. 


2. Cancelled check dated January 138, 1947, is- 
sued by Harry G. Jones in the sum of $25.00 pay- 
able to Louis H. Harrison, which check is the check 
used in payment to Louis H. Harrison by affiant 
for the preparation of the federal income tax re- 
turns for affiant and his wife, for the calendar vear 
ending December 31, 1946. 


3. True and correct photostatic copy of Form 
1040-F amended return, schedule of farm income 
and expenses, pages 1 and 3 for Harry and Carrie 
A. Jones, Prosser, Washington, being the true and 
correct copy of those portions of Form 1040-F' pre- 
pared by Louis H. Harrison on or about January 
15, 1947, for afhant and saffiant’s site, forte 
calendar year ending December 31, 1946, and mailed 
by affiant to the Collector of Internal Revenue on or 
about January 15, 1947. 


4. Form 1040, amended individual income tax 
return for 1946 for Carrie A. Jones, being a true 
and correct photostatic reproduction of that portion 
of such form 1040 prepared by Louis H. Harrison 
for affiant and his wife, Carrie A. Jones, for the 
calendar year ending December 31, 1946, and mailed 
by affiant on or about January 15, 1947, to the 
Collector of Internal Revenue at Tacoma, Wash- 
ington. 
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do. ‘Lrue and correct photostatic copy of that por- 
tion of Form 1040, amended individual income tax 
return for Harry Jones, as prepared by Louis H. 
Harrison, signed by affiant and mailed by affiant 
to the Collector of Internal Revenue at Tacoma, 
Washington, on or about Januarv 15, 1947. 


6. <A true and correct photostatic copy of Form 
843, claim for refund as prepared by Louis H. 
fiarrison and signed by affiant, being the claim for 
refund for federal income tax paid for the calendar 
vear ending December 31, 1946, being the photo- 
static copy of a claim mailed by affiant to the Col- 
lector of Internal Revenue at Tacoma, Washington, 
on or about Januarv 15, 1947. 


7. True and correct photostatic copy of Form 
843, claim for refund, prepared by Louis H. Harri- 
son and signed by Carrie A. Jones, for a claim for 
refund of taxes paid for the calendar year ending 
December 31, 1946, the original of which was mailed 
hv affiant on or about January 15, 1947, to the Col- 
lector of Internal Revenue at Tacoma, Washington. 


8. True and correct carbon copy of Form 848, 
Amended claim, prepared by affiant’s counsel, and 
signed by affiant on September 18, 1951, and filed 
with the Collector of Internal Revenue at Tacoma, 
Washington, on or about the eighth dav of October, 
1951. 


9. ‘True and correct carbon copy of Form 843, 
Amended Claim, prepared bv affiant’s counsel for 
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the said Harry Jones and affiant and mailed in the 
United States Post Office at Prosser, Washington. 
as set forth in the Affidavit of Harry Jones for the 
reason that affiant was present at the time said 
Harry Jones affixed his signature to said instru- 
ments and mailed the same at the said Post Office; 
that affiant also knows that the instruments attached 
to said Affidavit of Harry Jones are the instruments 
as identified by him in his Affidavit, and that all 
other facts set forth in the Affidavit of the said 
Harry Jones are true and correct to the best infor- 
mation and belief of affiant. 


/s/ CARRIE A. JONES. 
Subscribed and sworn to before me this 23rd day 
of January, 1954. 


[Seal] /s/ DWIGHT A. HALSTEAD, 
Notary Public in and for the State of Washington, 
Residing at Prosser. 


FEndorsed]: Filed March 9, 1954. 
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U.S. Treasury Department 
Office of the Director of Internal Revenue 
Washington Building 
Tacoma 2, Wash. 


AFFIDAVIT 
To Whom It May Concern: 


This affidavit pertains to the 1946 accounts of 
Harry G. Jones and Carrie A. Jones of Prosser, 
Washington. The following facts are presented as 
revealed by the records of the Seattle District Di- 
rector’s office in the Collection Division located at 
Tacoma, Washington: 


1. The records of the Collection Division indi- 
cate that the 1946 returns of Harry G. Jones and 
Carrie A. Jones were received with a payment of 
income tax on January 14, 1947. 


2. A search has been made of all pertinent files 
and there is no record of having received Claims or 
amended returns prior to the expiration date of 
the Statute of Limitation, which for the calendar 
vear 1946, is March 15, 1950. 
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3. There is a record of Claims having been filed 
for 1946 by Harry G. Jones and also by Carrie A. 
Jones on October 10, 1951, and November 18, 1952, 
respectively. This fact is evidenced by a Record of 
Claims (Form 815). 


1 hereby certify the above to be a true and cor- 
rect statement of the facts as evidenced by the orig- 
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inal books of entry and records available in the Col- 
lection Division of the Seattle District Director’s 
office. 
/s/ HERMAN SCHWEIZER, 
Chief, Accounting Branch. 


State of Washington, 
County of Pierce—ss. 


I, Mareeil L. Hay, Notary Public, in and for the 
State of Washington, do hereby certify that on this 
6th day of November, 1953, personally appeared 
hefore me Herman Schweizer, to me known to be 
the individual described in and who executed the 
foregoing statement and acknowledged that he 
signed the same as his free and voluntary act and 
for the purposes therein mentioned. 


Given under my hand and official seal this 6th 
day of November, 1953. 


[Seal] /s/ MARCEIL L. HAY, 
Notary Public in and for the State of Washington, 
Residing at Tacoma. 


[Endorsed]: Filed April 7, 1954. 
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Treasury Department 


Tnternal Revenue Service 
(Revised Feb. 1949) 


AMENDED CLAIM 


To Be Filed With the Collector Where Assessment 
Was Made or Tax Paid 


The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on the 
reverse. 


Refund of Taxes Hlegally, Erroneously, or 
Excessively Collected. 

{ |] Refund of Amount Paid for Stamps Un- 
used, or Used in Error or Excess. 

[ ] Abatement of Tax Assessed (not applicable 


to estate, gift, or Income taxes). 
Collector’s Stamp. (Date received): [Blank] 
State of Washington, 
County of Benton—ss. 


Name of taxpayer or purchaser of stamps: Harry 
Jones. 


Business address: Prosser, Washington. 
Residence: Prosser, Washington. 


The deponent, being duly sworn according to law, 
deposes and says that this statement is made on be- 
half of the taxpayer named, and that the facts 
eiven below are true and complete: 
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1. Disttict in which retin Gf any) was walede 
‘Tacoma, Washington. 


2. Period Cf for tax reported on annual basis. 
prepare separate form for each taxable year) from: 
1-1-46, to 12-1-46. 


3. Character of assessment or tax: Income Tax. 


4. Amount of assessment, $1526.54; dates of pay- 
ment Jan. 15, 1947. 


). Date stamps were purchased from the Gov- 
ernment. 


6. Amount to be refunded: $1082.54. 


7. Amount to be abated (not applicable to in- 
come, gift, or estate taxes). 


8. The time within which this claim may be legally 
filed expires, under section 322 of Internal Rev. Code 
on Jan. 15, 1950. Except: this is an amendment to 
prior claim. 


The deponent verily believes that this claim 
should be allowed for the following reasons: 


Gross income as shown on original return 
was erroneous. Original return showed gross 
income for taxpayer and wife, Carrie A. Jones, 
as $16,644.96; gross income should have been 
$7,370.36. Under original return taxpayer paid 
$1,526.54 as tax on one-half erroneous gross. 
Amended return previously filed, together with 
an original claim, corrected taxpayer’s one-half 
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of community income to $3,685.18, with a cor- 
rected tax of $444.00. 


/s/ HARRY G. JONES. 


Subscribed and sworn to before me this 13th day of 
September, 1951. 


[Seal] /s/ DWIGHT A. HALSTEAD, 
Notary Public for Washing- 


ton, Residing at Prosser. 


U.S. Treasury Department 
Office of the Director of Internal Revenue 
Washington Building 
Tacoma 2, Wash. 
July 9, 1953. 


in Replying Refer to: 


CeACA 
MST :aw 
3002675-48 


Mr. Harry Jones, 
Prosser, 
Washington. 


Dear Max. Jones: 


Reference is made to your claim for refund, 
Form 843, in the amount of $1,082.54, covering 1947 
income tax, received in this office on October 10, 1951. 
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Since the records of this office do not disclose 
receipt of a prior 1947 claim or amended return to 
extend the statutory period, no further action can 
be taken on the claim received on October 10, 1951. 


Very truly yours, 


WILLIAM E. FRANK, 
District Director. 


By /s/ M. E. CHRISTIN, 


Assistant Chief, Claims 
Section. 
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Form 843 

Treasury Department 
internal Revenue Service 
(Revised Feb. 1949) 


AMENDED CLAIM 
To Be Filed With the Collector Where Assessment 
Was Made or Tax Paid 


The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on the 
reverse. 


Refund of Taxes legally, Erroneously, or 
Exeessively Collected. 


{] Refund of Amount Paid for Stamps Un- 
used, or Used in Error or Excess. 
[|] Abatement of Tax Assessed (not applicable 


to estate, gift, or income taxes). 
Collector’s Stamp. (Date received) : [Blank] 
State of Washington, 
County of Benton—ss. 
Name of taxpayer or purchaser of stamps: Carrie 
A. Jones. 
Business address: Prosser, Washington. 
Residence: Prosser, Washington. 


The deponent, being duly sworn according to law, 
deposes and says that this statement is made on be- 
half of the taxpayer named, and that the facts given 
below are true and complete: 
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1. District in which return Gf any) was filed: 
Tacoma, Washington. 


2. Period (if for tax reported on annual basis, 
prepare separate form for each taxable year) from 
Jan. 1, 1946, to Dee. 1, 1946. 


3. Character of assessment or tax: income tax. 


4. Amount of assessment, $1,669.04; dates of 
payment January 15, 1947. 


5. Date stamps were purchased from the Gov- 
ernment. 


6. Amount to be refunded: $1,120.04. 


7. Amount to be abated (not applicable to in- 
come, gift, or estate taxes). 


S The time within which this claim may be 
legally filed expires, nnder section 322 of Internal 
Revenue Code on January 15, 1950, except this is 
an amendment to prior claim. 


The deponent verily believes that this claim 
should be allowed fox the following reasons: 


Gross income as shown on original return 
was erroneous. Original return showed gross 
income for taxpaver and husband, Harry Jones, 
as $16,644.96. Gross income should have been 
7.370.386. Under original return, taxpayer paid 
$1,669.04 as tax on one-half erroneous gross. 
Amended return previously filed together with 
an original claim corrected taxpayer’s one-half 
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of community interest to $3,685.18, with a cor- 
rected tax of $549.00. 


/s/ CARRIE A. JONES. 


Subseribed and sworn to beter me this 12th day 
o; November, 1952. 
FSeal] /s/ DWIGHT A. HALSTEAD, 
Notary Public for Washing- 
ton, Residing at Prosser. 


U.S. Treasury Department 
Office of the Director of Internal Revenue 
Washington Building 
Tacoma 2, Wash. 
July 9, 1953. 
In Replying Refer to: 
C:A:A 
MST :aw 
3002674-48 


Mrs. Carrie Jones, 
Prosser, 
Washington. 


Dear Mrs. Jones: 


Reference is made to your claim for refund, 
Form 843, in the amount of $1,120.04, covering 1947 
income tax, received in this office on November 18, 
1952. 


Since the records of this office do not disclose re- 
ceipt of a prior 1947 claim or amended return to ex- 
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tend the statutory period, no further action can be 
taken on the claim received on November 18, 1952. 


Very truly yours, 
WILLIAM KE. FRANK, 
District Director ; 


By /s/ M. E. CHRISTIN, 
Assistant Chief, Claims 
Section. 


Plaintiff’s Exhibit No. 3 
No. 835 


[Check—F ront ] 
7 Prosser, Washington Jan. 13, 1947 No. 18 

Prosser Branch 

The Old National Bank 98-138/12 
of Spokane 
Pay to the 

Order of Treasurer of United States $8,195.58 
Three Thousand-Ninety-five & 58/100 Dollars 


/s/ HARRY G. JONES 
1526.54 
1669.04 
[Back] 


[Department of Internal Revenue Stamp Dated 
Jan, 24, 1947. ] 


Umted States of America 31 
[Title of District Court and Cause.] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


This matter having come on regularly for trial 
before the above-entitled Court on April 26, 1954, 
the plaintiff appearing by his attorney, John S. 
Moore, Jr., and the defendant United States of 
America appearing by William M. Tugman, As- 
sistant United States Attorney for the Eastern Dis- 
trict of Washington, and the court having heard the 
testimony and argument of counsel, and being fully 
advised in the premises, makes the following: 


Findings of Fact 


i 

That the plaintiff filed income tax returns for the 
ealendar year ending December 31, 1946, and that 
said returns were prepared by Louis H. Harrison, 
an accountant. 

TI. 

That plaintiff and his wife executed the returns 
prepared by Louis H. Harrison and inserted them 
in an envelope, together with a check drawn by the 
plaintiff in the amount of $3,195.58 made payable 
to the Treasurer of the United States, and ad- 
dressed and mailed, with postage prepaid, said re- 
turns to the Collector of Internal Revenue, Tacoma, 
Washineton, on the 13th day of January, 1947. 


Til. 
That on or about the 15th day of January, 1947, 
the plaintiff concluded from a re-examination of 


32 Harry Jones vs. 


the returns for plaintiff and his wife for the eal- 
endar year ending December 31, 1946, that a mis- 
take had been made by the accountant, Louis H. 
Harrison, in computing the gross income for plain- 
tiff and his wife. 

IV. 

That pursuant to plaintiff’s discovery of the mis- 
take on said returns the plaintiff caused accountant 
Louis H. Harrison to prepare amended returns and 
a claim for refund for plaintiff and his wife. 


ive 
That the originals of the amended returns and 
claim for refund were placed in an envelope ad- 
dressed and mailed to the Collector of Internal Rev- 
enue, Tacoma, Washington, with postage prepaid, 
on or about the 15th day of January, 1947. 


Vi. 

That the Collector of Internal Revenue has ne 
record of receiving any of the documents mailed on 
or about the 15th day of January, 1947, and that a 
search of all pertinent files in the Collector’s Office 
disclosed no record of having received said amended 
returns or claim for refund for the vear 1946. 

From the foregoing Findings of Fact the Court 
inakes the following: 


Conclusions of Law 


it: 
That the plaintiff has failed to sustain the bur- 
den of proof that amended returns and claim for 
refund were filed within the three-year statute of 
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limitations; that the provisions of Title 26, U.S.C.A., 
Seetion 3772(a), provide that no suit or proceeding 
shall be maintained in any court for the recovery 
of any internal revenue tax alleged to have been 
erroneously or illegally assessed or collected until 
a claim for refund has been timely filed with the 
Commissioner of Internal Revenue, pursuant to 
Section 322(b) (1) of the Internal Revenue Code. 
De 

That the mere mailing of an amended return or 
claim for refund is, under the provisions of Sec- 
tions 3772(a) and 322(b) (1) of the Internal Reve- 
nue Code, insufficient, and that it is necessary that 
such papers be filed with the Collector of Internal 
Revenue and that filing is not complete until the 
clocument is delivered and received by the proper 
official and filed by him. 

ITI. 

That the necessity of filing is Jurisdictional and 
that compliance with the provisions of the law re- 
lating to filing is necessary to the institution of this 
action. 

Dated this 9th day of June, 1954. 


/s/ WILLIAM J. LINDBERG, 
United States District Judge. 
Presented by: 
/3/ WILLIAM M. TUGMAN, 
Assistant U. 8. Attorney. 


Receipt of Copy acknowledged. 
[Endorsed]: Filed June 10, 1954. 
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United States District Court for the Eastern 
District of Washington, Southern Division 


No. 835 
HARRY JONES, 
Plaintiff, 
Vs. 
UNITED STATES OF AMERICA, 
Defendant. 
JUDGMENT 


This matter having come on for trial before the 
above-entitled Court sitting without a jury on the 
26th dav of April, 1954, and the Court having ren- 
dered judgment for the defendant, it is hereby 

Ordered, Adjudged and Decreed that the plaintiff 
take nothing and that this action be dismissed with 
prejudice on its merits, with each party to bear its 
own costs herein. 


Dated this 9th day of June, 1954. 


/s/ WILLIAM J. LINDBERG, 
United States District Judge. 
Presented by: 


/s/ WILLIAM M. TUGMAN, 
Assistant U. 8. Attorney. 
Service of Copy acknowledged. 


[Endorsed]: Filed June 10, 1954. 


United States of America 30 


United States District Court for the Eastern 
District of Washington, Southern Division 


No. 836 
CARRIE A. JONES, 
Jelena inst. 
VS. 
UNITED STATES OF AMERICA, 
Defendant. 
JUDGMENT 


This matter having come on for trial before the 
above-entitled Court sitting without a jury on the 
26th day of April, 1954, and the Court having ren- 
dered judgment for the defendant, it is hereby 


Ordered, Adjudged and Decreed that the plaintiff 
take nothing and that this action be dismissed with 
prejudice on its merits, with each party to bear its 
own costs herein. 


Dated this 9th day of June, 1954. 


/s/ WILLIAM J. LINDBERG, 
United States District Judge. 
Presented by: 


/3/ WILLIAM M. TUGMAN, 
Assistant U. 8. Attorney. 


Service of Copy acknowledged. 
[Endorsed]: Filed June 10, 1954. 
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[Title of District Court and Cause. ] 


MOTION FOR JUDGMENT NOTWITHSTAND- 
ING THE DECISION OF THE COURT, OR 
IN THE ALTERNATIVE FOR A NEW: 
TRIAL 


Comes now the plaintiff, Harry Jones, and re- 
spectfully moves the Court for judgment notwith- 
standing the decision of the Court, or in the alterna- 
tive for a new trial, on the following grounds: 

1. Ivrregularity in the proceedings of the Court, 
by which the plaintiff was prevented from having a 
fair 

2. Accident or surprise which ordinary prudence 
could not have guarded against. 

3. Newly discovered evidence material for plain- 
tiff which they could not, with reasonable diligence, 
have discovered and produced at the trial. 

4. Excessive damages appearing to have been 
given to defendant, under the infiuence of passion or 
prejudice. 

5. Insufficiency of the evidence to justify the 
Court’s decision, and that such decision is against 
the law. 

6. Error in law occurring at the trial and ex- 
cepted to at the time by plaintiff. 

VELINANJE, VELIKANJE & 
MOORE, 
Attorneys for Plaintiff. 


Receipt of copy acknowledged. 
[Endorsed]: Filed June 10, 1954. 
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MOTION FOR JUDGMENT NOTWITHSTAND- 
ING DECISION OF THE COURT, OR IN 
THE ALTERNATIVE FOR A NEW TRIAL 


Comes now the plaintiff, Carrie A. Jones, and 
respectfully moves the Court for judgment notwith- 
standing the decision of the Court, or in the alterna- 
tive for a new trial, on the following grounds: 

1. Ivrregularity in the proceedings of the Court, 
by which the plaintiff was prevented from having a 
fair trial. 

2. Accident or surprise which ordinary prudence 
would not have guarded against. 

3. Newly discovered evidence material for plain- 
tiff which she could not, with reasonable diligence, 
have discovered and produced at the trial. 

4. Excessive damages appearing to have been 
given to defendant under the influence of passion 
or prejudice. 

5. Insufficiency of the evidence to justify the 
Court’s decision, and that such decision is against 
the law. 

6. Error in law occurring at the trial and ex- 
cepted to at the time by plaintiff. 

VELIKANJE, VELIKANJE & 
MOORE, 
Attorneys for Plaintiff. 


Receipt of copy acknowledged. 
[Endorsed]: Filed June 10, 1954. 


38 Harry Jones vs. 
[Title of District Court and Cause.] 


No. 835 


ORDER 


This cause came on to be heard on July 17, 1954, 
on the motion by the plaintiff herein for judgment 
notwithstanding the decision of the Court, or in the 
alternative for a new trial, and it appearing to the 
Court that said motion should be denied, it is 


Ordered that the plaintiff’s motion for judgment 
notwithstanding the decision of the Court and for 
judgment in accordance with the motion of the 
plaintiff be denied, and, it is 


. Further Ordered that the motion for new trial be 
denied. 
Dated this 19th day of July, 1954. 


/3s/ WILLIAM J. LINDBERG, 
United States District Judge. 
Presented by: 


/s/ WILLIAM M. TUGMAN, 
Assistant U.S. Attorney. 


[Endorsed]: Filed July 19, 1954. 
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No. 836 


ORDER 


This cause came on to be heard on July 17, 1954, 
on the motion by the plaintiff herein for judgment 
notwithstanding the decision of the Court, or in the 
alternative for a new trial, and it appearing to the 
Court that said motion should be denied, it is 


Ordered that the plaintiff’s motion for Judgment 
notwithstanding the decision of the Court and for 
judgment in accordance with the motion of the 
plaintiff be denied, and, it is 

Hurther Ordered that the motion for new trial be 
denied. 


Dated this 19th day of July, 1954. 


/3s/ WILLIAM J. LINDBERG, 
United States District Judge. 
Presented by: 
/3s/ WILLIAM M. TUGMAN, 
Assistant U.S. Attorney. 


[Endorsed]: Filed July 19, 1954. 
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COURT TRIAL 


Case called for trial by the Court, Mr. John 8. 
Moore, Jx., and Mv. Dwight Halstead appearing for 
Plaintiff and Mr. William M. Tugman, Assistant 
United States Attorney, appearing for Defendant. 


The following stipulations were orally agreed to 
by all parties: 


1. Case No. 836, Carrie Jones vs. USA, to 
rest on decision in this case. 


2. Contents of the affidavits are to be consid- 
ered the same as if the affiants were present to 
testify. 


The following exhibits were received in evidence: 


Pitf’s Exh. 1.—Claim and amended return of 
Harry Jones. 


Pitf’s Exh. 2—Claim and amended return of 
Carrie A. Jones. 


Pitf’s Exh. 8—Cheek dated 1/13/47, Harry 
G. Jones to Treas. of the United States. 


After argument of counsel, the Court found for 
the defendant and dismissed the complaint. Find- 
ings and Judgement to be presented. 


Umted States of America 4i 
[Title of District Court and Cause. ] 


No. 835 


NOTICE OF APPEAL 


Notice [s Hereby Given that the plaintiff, Harry 
Jones, by his attorneys of record, does hereby ap- 
peal to the Circuit Court of Appeals for the Ninth 
Circuit, from that final judgment entered in the 
above-entitled Court on the 10th day of June, 1954, 
and that certain order denying plaintiff’s Motion for 
Judgment Notwithstanding the Decision of the 
Court, and Motion for New Trial entered in the 
above-entitled Court on the 19th day of July, 1954, 
and all other orders of the Court entered in the 
above-entitled action. 


Dated this 4th day of August, 1954. 
/3/ DWIGHT A. HALSTEAD, 
/s/ JOHN 8S. MOORE, 
Attorneys for Plaintiff. 


[Endorsed]: Filed August 4, 1954. 
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No. 836 


NOTICE OF APPEAL 


Notice is Hereby Given that the plaintiff, Carrie 
Jones, by her attorneys of record, does hereby ap- 
peal to the Cireuit Court of Appeals for the Ninth 
Circuit, from that final judgment entered in the 
above-entitled Court on the 10th day of June, 1954, 
and that certain order denying plaintiff’s Motion 
for Judgment Notwithstanding the Decision of the 
Court, and Motion for New Trial entered in the 
above-entitled Court on the 19th day of July, 1954, 
and all other orders of the Court entered in the 
above-entitled action. 


Dated this 4th day of August, 1954. 
/s/ DWIGHT A. HALSTEAD, 
/s/ JOHN S. MOORHE, 
Attorneys for Plaintiff. 
Affidavit of Mailing attached. 
[Endorsed]: Filed August 5, 1954. 


United States of America 43 
[Title of District Court and Cause. ] 
No. 835 
BOND FOR COSTS ON APPEAL 


Know All Men by These Presents: 


That we, Harry Jones and Carrie Jones, husband 
and wife, the Plaintiffs above named, as Principal, 
and the United Pacific Insurance Company, a corpo- 
ration organized under the laws of the State of Wash- 
ington, and authorized to transact the business of 
surety in the State of Washington, as Surety, are 
“held and firmly bound unto United States of 
America, in the just and full sum of Two Hundred 
Fifty and no/100 Dollars ($250.00), for which sum, 
well and truly to be paid, we bind ourselves, our 
heirs, executors, administrators and  suecessors, 
jointly and severally, firmly by these presents. 


Sealed with our seals and dated this 4th day of 
August, 1954. 


The Condition of This Obligation is Such, That, 


Whereas, the above-named United States of 
America on the 10th day of June, A.D. 1954, in the 
above-entitled action and Court, recovered judgment 
against the plaintiffs’ Harry Jones and Carrie 
Jones, husband and wife, above named for dismissal 
of said plaintiff’s action against said defendant. 


And Whereas, the above-named Principals have 
heretofore given due and proper notice that he ap- 
peal from said decision and judgment of said Court 
to the United States Court of Appeals, Ninth Cir- 
ellit. 
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Now, Therefore, If the said Principal Harry 
Jones and Carrie Jones, husband and wife, shall pay 
all costs and damages that may be awarded against 
them or either of them on the appeal, or on the dis- 
missal thereof, not exceeding the sum of Two Hun- 
dred Fifty and no/100 Dollars ($250.00), then this 
obligation to be void; otherwise to remain in full 
foree and effect. 


/s/ HARRY JONES, 
/s/ CARRIE JONES. 


UNITED STATES INSUR- 
ANCE COMPANY, 


[Seal] By /s/ GEORGE M. LEMON, 
Attorney-in-Fact, 
and Resident Agent. 


[Endorsed]. Filed August 4, 1954. 


[Title of District Court and Cause. ] 


STATEMENT OF POINTS RELIED UPON 
ON APPEAL 


The Appellant states that in his appeal to the 
United States Court of Appeals for the Ninth Cir- 
cuit, from the judgment entered in the above-en- 
titled case on June 10, 1954, and the Order Denying 
plaintiff appellant’s Motion for Judgment Notwith- 
standing the Decision of the Court or in the Alterna- 
tive for a New Trial, entered in the above-entitled 
Court on July 19, 1954, pursuant to the provisions 
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of rule 75(d) of the Rules of Civil Procedure, plain- 
tiff appellant intends to rely on the following 
points : 


J. The trial court erred in finding and conclud- 
ing that plaintiff appellant had failed to sustain the 
burden of proof that amended return and claim for 
refund were filed. 


The trial court erred in failing to find that the 
amended return and claim for refund were filed 
within the three-year statute of limitations in the 
office of the Collector of Internal Revenue, Tacoma, 
Washington. 


2. The conclusion of law No. 1 is not supported 
by the evidence nor by the Findings of Fact, and 
is contrary to law. 

3. The trial court erred in failing to find or con- 
elude that the affirmative evidence of proper mail- 
ing of the amended return and claim for refund, 
constituted proof of filing. 


4. The trail court erred im granting judgment 
for defendant. 


The trial court erred in failing to grant judgment 
for the plaintiff. 


Dated this 9th day of August, 1954. 
/s/ DWIGHT A. HALSTEAD, 


/s/ JOHN 8S. MOORE, 
Attorneys for Plaintiff Ap- 
pellant. 


[Endorsed]: Filed August 9, 1954. 
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[Title of District Court and Cause. ] 


CERTIFICATE OF THE CLERK 


United States of America, 
Eastern District of Washington—ss. 


I, Stanley D. Taylor, Clerk of the United States 
District Court for the Eastern District of Washing- 
ton, do hereby certify that the documents annexed 
hereto are the originals filed in the above cause, 
ealled for in Appellant’s Designation filed on Au- 
eust 9, 1954. 


Date of Filing and Title of Document: 


7-24-53 Complaint. 

9-21-53 Answer. 

o- 9-54 Affidavit of Harry Jones. 

3- 9-54 Affidavit of Carrie Jones. 

4- 7-54 Affidavit of Herman Schweizer. 

4-26-54 Plaintiff’s Exhibit No. 1. 

4-26-54 Plaintiff’s Exhibit No. 2. 

4-26-54 Plaintiff’s Exhibit No. 3. 

6-10-54 Findings of Fact, Conclusions of Law. 

6-10-54 Judgment. 

6-10-54 Motion for Judgment notwithstanding 
the decision of the Court, or in the alter- 
native for a new trial. 

7-19-54 Order denying motion. 

7-19-54 Clerk’s minutes of Court Trial. 

8- 4-54 Notice of Appeal. 

8- 4-54 Bond for Costs on Appeal. 

8- 9-54 Statement of Points Relied Upon on 


Appeal. 
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8- 9-54 Designation of Portion of Record to 
Constitute Record on Appeal. 


In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court at 
Yakima in said district this 17th dav of August, 1954. 


[Seal] STANLEY D. TAYLOR, 
Clerk. 


By /s/ THOMAS GRANGER, 
Deputy. 


— 


[Endorsed]: No. 14486. United States Court of 
Appeals for the Ninth Circuit. Harry Jones, Ap- 
pellant, vs. United States of America, Appellee. 
Transeript of Record. Appeal from the United 
States District Court for the Eastern District of 
Washington, Southern Division. 


Filed August 20, 1954. 


/s/ PAUL P. O’BRIEN, 


Clerk of the United States Court of Appeals for the 
Ninth Cireuit. 
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[Endorsed]: No. 14487. United States Court of 
Appeals for the Ninth Circuit, Carrie A. Jones, Ap- 
pellant, vs. United States of America, Appellee. 
Transcript of Record. Appeal from the United 
States District Court for the Eastern District of 
Washington, Southern Division. 


Filed August 20, 1954, 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals, 
Ninth Circuit 


No. 14487 
CARRIE JONES, 
Appellant, 
VS. 
UNITED STATES OF AMERICA, 
Appellee. 
STIPULATION 


It is Hereby Stipulated by and between Dwight 
A. Halstead and John 8S. Moore, attorneys for ap- 
pellant, and William B. Bantz, United States At- 
torney for the Eastern District of Washington, and 
William M. Tugman, Asistant United States At- 
torney for said District, attorneys for the appellee, 
United States of America, that this case be consoli- 
dated and docketed with the case of Harry Jones vs. 
United States of America, No. 885, and the said 
cause be heard on appeal upon a consolidated tran- 
script of the record, and judgment in this case to be 
governed by the judgment in the case of Harry 
Jones vs. United States of America, No. 835, Only 
one bond in the sum of €250.00 shall be required in 
the appeal of this matter, pursuant to the terms of 
Rule 73(¢), said bond to be posted by Harry Jones 
and Carrie Jones, jointly. 


Dated this 6th day of August, 1954. 


/3/ WILLIAM B. BANTGZ, 
United States Attorney; 
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/s/ WILLIAM M. TUGMAN, 
Assistant United States Attorney, Attorneys for 
Appellee, United States of America. 
/s/ DWIGHT A. HALSTEAD, 


/s/ JOHN 8S. MOORE, 
Attorneys for Appellant, 
Harry Jones. 


[Endorsed]: Filed August 20, 1954. 


